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INTRODUCTI ON

New York State has long been committed to the principle that all individuals in the State

should have an equal opportunity to enjoy a full and productive life, including in their

occupational pursuits. Under New Yor k Stateds Human Rights
in the nation, employees are protected from acts of discrimination. Such acts have no

place in the workplace.

All State employees have the right to be free from unlawful discrimination in the

workplace, together with a responsibility to ensure their actions do not contribute to an

at mosphere in which the St afteewoskenpirorimentig of pr on
frustrated. | n t hi s Handbook, o tihreciltasd amd nbreempldyeey, e e

such as contractors and consultants working in the State workplace and their

employees. This Handbook is intended to provide employees of the State of New York

with information on their rights and responsibilities under State and federal law with

respect to equal employment opportunity. Emp
Human Rights Law because the protections it provides are generally greater than those

granted under federal law. In addition, this Handbook will cover related State laws and

Executive Orders.

This Handbook comprises the statewide anti-discrimination policy applicable to State

workplaces. Conduct that may not amount to a violation of State or federal law or an
Executive Order may nonet hel ess cdsoriminatianut e a
policy, as set forth in this Handbook.

Executive Order 187, which became effective on December 1, 2018, transferred the
responsibility for conducting investigations of all employment-related discrimination
complaints to the Office of Employee Relations (f(OERJ*. Executive Order 187 promotes
more effective, complete and timely investigations of complaints of employment-related
protected class discrimination in agencies and departments over which the Governor
has executive authority. These investigations include complaints filed by employees,
contractors, interns and other persons engaged in employment at these agencies and
departments concerning discrimination, retaliation and harassment under federal and
New York State law, Executive Orders and policies of the State of New York. All such
complaints of protected class employment-related discrimination will be investigated by
OER. A copy of the New York State Employee Discrimination Complaint Form is located
on the OER website (https://oer.ny.gov/) at https://antidiscrimination.oer.ny.gov/.

1 OER, which was established as an office of the executive department by Article 24 of the New

York Executive Law, was previously called the Gov
April 10,2022. Executi ve Order 187 ( i EOvestighté énployecnenn f er s t he
di scrimination to the fAGover nReféesr eOfdd < et @ ft EEanpG @\
Office of Employee Relations in EO 187 are to the statutory entity, OER.


https://oer.ny.gov/
https://antidiscrimination.oer.ny.gov/
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PROTECTED AREAS

The Human Rights Law applies to all State agencies and employees and provides very
broad anti-discrimination coverage. The Human Rights Law provides, in section
296.1(a), that it is an unlawful discriminatorypr act i ce #A[ f ] or an empl oy ¢
agency, because of the age, race, creed, color, national origin, sexual orientation, ,
gender identity or expression, military status, sex, disability, predisposing genetic
characteristics, familial status, marital status or status as a victim of domestic violence
[of any individual], to refuse to hire or employ or to bar or to discharge from employment
such individual or to discriminate against such individual in compensation or in terms,
conditions or privileges of employment.0Persons with disabilities, and persons with
pregnancy-related conditions, are entitled to reasonable accommodation as provided in
section 296.3. Accommodation of sabbath observance or other religious practices is
required by section 296.10. The Human Rights Law further provides, in sections 296.15
and 296.16, protections from employment discrimination for persons with prior
conviction records, or prior arrests, youthful offender adjudications or sealed records.

Each of these protected areas are discussed below, as well as other protections
providedbyGovernor s Executive Orders and other st

AGE
No decision affecting hiring, promotion, firing or a term, condition or privilege of
employment shall discriminate on the basisofa per sonés age, nor shal/l

harassed or otherwise discriminated against on such basis, or perceived basis.

While most cases of age discrimination concern allegations that an employee was
perceived to be At oo dheHuwnarbRghtabaw ieisasd oyer , und
di scriminatory to base an employment deci sion
young,0as long as the person is at least 18. However, basing a decision on lack of

experience or ability is not discriminatory.

Decisions about hiring, job assignments or training must never be based on age-related
assumptions about an employeebs abilities or
tasks and responsibilities.

All employees must refrain from conduct or language that directly or indirectly
expresses a preference for employees of a certain age group. Ageist remarks must be
avoided in the workplace.

Statutory protection.

Age discrimination is made unlawful by Human Rights Law § 296.1, § 296.3-a, § 296-c
(for interns) and § 296-d (for non-employees working in the workplace), and by the
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federal Age Discriminat i o#fhUndaerNewMeKlavyagee nt Ac't
discrimination in employment is prohibited against all persons eighteen years of age or

older. Under the ADEA, age discrimination is prohibited only against persons forty

years of age or older.

Executive Order concerning State workers.

Executive Order No. 2 dated January 1, 2011, reissued Executive Order No. 96,% and
prohibits Age Discrimination in the workplace. The Executive Order notes that every
State employee is entitled to work in an age-neutral environment with equal opportunity
for hiring, promotion and retraining opportunities.

Retirement.

Mandatory retirement of employees at any specific age is generally prohibited, except
as noted below.* However, retirement plans may contain an age component for
eligibility. Thus, retirement plans may require that persons attain a certain age or have
some combination of age and years of service, before being eligible for retirement
benefits.>

Incentive programs intended to induce employees to retire by granting them greater
retirement benefits than those to which they would normally be entitled in order to
reduce the size of the work force have generally been found to be lawful. Being eligible

for fAearly retiremento is not coercion based
be eligible for a retirement benefit or incentive because he or she has not attained a
certain age (i.e., Atoo youngo) is also not

Exceptions.

The Civil Service Law® mandates minimum and maximum hiring ages for police officers.
Correction Officers must be at least 21 years of age in order to be appointed.” These
are lawful exceptions to the provisions of the Human Rights Law.

There are certain limited exceptions to the prohibition on mandatory retirement.2 For
example, officers of the New York State Police are required to retire at age 60,° and
State park police officers are required to retire at age 62.1°

229 U.S.C. § 621 et seq.

3 Issued by Gov. Mario M. Cuomo on April 27, 1987.

4 Human Rights Law § 296.3-a(d) but see exceptions below.

® Human Rights Law § 296.3-a(g).

6 N.Y. Civil Service Law § 58; see also N.Y. Executive Law § 215.3.
"N.Y. Correction Law § 7(4).

8 Human Rights Law § 296.3-a(g).

9 N.Y. Retirement and Social Security Law § 381-b(e).

10'N.Y. Park, Recreation and Historic Preservation Law § 13.17(4).

-3-
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I n the area of employee benefits, the Human R
of insurance coverage according to an employee's age.d*

RACE AND COLOR

No decision affecting hiring, promotion, firing or a term, condition or privilege of

employment shall discriminate on the basisofa per sondés race or col or,
employees be harassed or otherwise discriminated against on such basis, or perceived

basis.

Discrimination because of a personb6és membersh
class of people based on ancestry or ethnic characteristics can be considered racial
discrimination.

There is no objective standard for determinin
asanemployer,t he St ate def er s -dentifieation asmménbegrefad s s el f
particular race.

The Human Rights Law explicitly provides that the definition of race includes traits
historically associated with race, including, but not limited to, hair texture and protective
hairstyles.? Protective hairstyles include such hairstyles as braids, locks and twists.

ACol oro can be an independent protected cl ass
skin, irrespective of their race.

Statutory protection.

Race and color discrimination are unlawful pursuant to the Human Rights Law § 296.1,
8 296-c (for interns) and 8 296-d (for non-employees working in the workplace), and the
federal Civil Rights Act of 1964, Title VII.13

CREED
No decision affecting hiring, promotion, firing or a term, condition or privilege of
employment shall discriminate on the basisofa per sondés creed, nor sha

harassed or otherwise discriminated against on such basis, or perceived basis.

A Cr eemabmpasses belief in a supreme being or membership in an organized religion
or congregation. Atheism and agnosticism are considered creeds as well. A person is
also protected from discrimination because of having no religion or creed. An

i ndi vi d-wWentifiGaon with & garticular creed or religious tradition is
determinative.

1 Human Rights Law § 296.3-a(g).
12 Human Rights Law § 292.37 and § 292.38.
1342 U.S.C. § 2000€ et seq.
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Statutory protection.

Discrimination based on creed is unlawful pursuant to the Human Rights Law 8§ 296.1,
§ 296-c (for interns) and § 296-d (for non-employees working in the workplace), and the
federal Civil Rights Act of 1964, Title VII.14

Sabbath or holy day observance.

An employee is entitled to time off for religious observance of a sabbath or holy day or
days, in accordance with the requirements of their religion, provided it does not impose
an undue hardship to their employer, as explained below.'®> Time off shall also be
granted to provide a reasonable amount of time for travel before and after the
observance.

The Human Rights Law provides that any such absence from work shall, wherever
practicable in the reasonable judgment of the employer, be made up by an equivalent
amount of time and work at a mutually convenient time, or shall be charged against any
available personal, vacation or other paid leave, or shall be taken as leave without
pay.’® Agencies are not required to permit such absence to be made up at another
time, but may agree that the employee may do so.

Leave that would ordinarily be granted for other non-medical personal reasons shall not
be denied because the leave will be used for religious observance.” Under no
circumstances may time off for religious observance be charged as sick leave.'®

The employee is not entitled to premium wages or benefits for work performed during
hours to which such premium wages or benefits would ordinarily be applicable, if the
employee is working during such hours only to make up time taken for religious
observance.!?

Civil Service Law 8 50(9) provides that candidates who are unable to attend a civil
service examination because of religious observance can request an alternate test date
from the Department of Civil Service without additional fee or penalty.

1442 U.S.C. § 2000e et seq.

15 Human Rights Law § 296.10(a).
18 Human Rights Law § 296.10(b).
17 Human Rights Law § 296.10(c).
18 Human Rights Law § 296.10(b).

YHuman Rights Law A 296.10(a). APremi um wageso i
time off, and additional remuneration for night, weekend or holiday work, or for standby or
i rregul a9 6d.ultOy(.do) (A2) . APremi um b e n €fif suth@s means fan

seniority, group life insurance, health insurance, disability insurance, sick leave, annual leave, or
an educational or pension benefit that is greater than the employment benefit due to the
employee for an equivalent period of work performed during the regular work schedule of the

empl oy 296.100d)(3\
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Religious observance or practices.

An employee who, in accordance with their religious beliefs, observes a particular
manner of dress, hairstyle, beard, or other religious practice, should not be
unreasonably required to compromise their practice in the workplace. The employer is

required by | aw to make a bona fide effort to
prospective empl oyeeds r el Employersiase regqhireddad vance o0

reasonably accommodate the wearing of attire, clothing, or facial hair in accordance

with the requirementsof an empl oyeeds religion, provided

hardship on the employer.?°

Request for accommodation.

All New York State agencies have adopted a procedure for requesting a religious
accommodation.??  An applicant or employee requesting time off or other
accommodation of religious observance or practice should clearly state the religious
nature of the request and should be willing to work with the employer to reach a
reasonable accommodation of the need. Supervisors should consult with their human
resources and/or legal departments, as necessary, with respect to requests for
accommodation of religious observance or practices.

Conflicts with seniority rights.

In making the effort to accommodate sabbath observance or religious practices, the
employer is not obliged to initiate adversarial proceedings against a union when the
seniority provisions of a collective bargaining agreement limit its ability to accommodate

any employeebds religious observance or
section by seeking volunteers willing to waive their seniority rights in order to
accommodate their colleaguedbds religious

sought from the union that represents the employees covered by such agreement.

Undue hardship.

Before the employer can deny a religious accommodation, the employer must be able to
show that accommodatingthee mp |l oyeebés religious obser
in undue hardship to the employer. The undue hardship standard applies generally to
all accommodation requests, not only those for time off for religious observance.
AUndue har ds hi prmmodatica requiriegsigndicamt expense or difficulty,
including one that would cause significant interference with the safe or efficient
operation of the workplace. Factors that are specifically to be considered are the
identifiable costs (such as loss of productivity, or the cost to transfer or hire additional

20 Human Rights Law § 296.10(a).
2L With respect to policy and procedures relative to religious accommodation generally,
empl oyees shoul d c oklrecedures fot Iimmementing Reéasoraabld o n i

pract.

obser

vance

Accommodation of Religious Observance or Practices for Applicants and Employees, ¢ then d
accompanying AApplication to Request Reasonable A

Practice. 0


https://goer.ny.gov/procedures-implementing-reasonable-accommodation-religious-observance-or-practices-applicants-and
https://goer.ny.gov/procedures-implementing-reasonable-accommodation-religious-observance-or-practices-applicants-and
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personnel), and the number of individuals who will need time off for a particular sabbath
or holy day in relation to available personnel.??

Furthermore, in positions that require coverage around the clock or during particular
hours, being available even on sabbath or holy days may be an essential function of the
job. Also, certain uniform appearance standards may be essential to some jobs. A
requested accommodation will be considered an undue hardship, and therefore not
reasonable, if it will result in the inability of an employee to perform an essential function
of the job.?3

Exceptions.

None with regard to employment decisions. Accommodation is limited by
reasonableness, conflicting seniority rights and undue hardship, as set forth above.

NATI ONAL ORI GI N

No decision affecting hiring, promotion, firing or a term, condition or privilege of

employment shall discriminate on the basisofa per sonés national ori gi
employees be harassed or otherwise discriminated against on such basis, or perceived

basis.

National origin is defined as including ancestry, so an individual born in the United

States is nonetheless protected against discrimination based ontherance st or s 6
nationality.’* An i ndi v i-identifichtionswitrsagértfcular national or ethnic group

is determinative.

Statutory protection.

National origin discrimination is unlawful pursuant to the Human Rights Law § 296.1,
8 296-c (for interns) and 8 296-d (for non-employees working in the workplace), and the
federal Civil Rights Act of 1964, Title VII.2°

Language issues.

Fluency in English may be a job requirement. However, requiring that a person speaks
Englishastheirpr i mary | anguage, or be a finative spea
origin discrimination. In some circumstances, where a particular level of fluency in

English is not necessary for job performance, requiring such fluency might also

constitute national origin discrimination. The only lawful requirement is for a level of

English fluency necessary for the job.

22 Human Rights Law § 296.10(d)(1).
23 Human Rights Law § 296.10(d)(1).
24 Human Rights Law § 292.8.

2542 U.S.C. § 2000€ et seq.
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Requiring employees to speak only English at all times in the workplace may be
national origin discrimination. Any specific workplace rule about language use must be
reasonable and necessary to the efficient conduct of State business. Any such
reasonable rule that prohibits or limits the use of a language other than English in the
workplace must be clearly communicated to employees before it can be enforced.?®

Requiring fluency in a language other than English, such as for employment in bilingual

positions, is not discriminatory. However, a job qualification of language fluency must

be based on an individual s abilittan not on n
individual be a fAnative speakero of a | anguag

Proof of identity and employment eligibility.

All New York State employees hired after November 6, 1986 must be able to complete

a verified federal Form1-9 , whi ch establi shes the empl oyeed:
employment in the United States. Rescinding an offer of employment or terminating

employment based upon lack of current employment authorization is required by federal

law and is not unlawful discrimination.?’

Citizenship requirements.

Empl oyees serving in positions designated as
police officer positions defined in the New York State Criminal Procedure Law, must be
United States citizens.?8

CIl TI ZENSHI P OR | MMI GRATI ON STA"

No decision affecting hiring, promotion, firing or a term, condition or privilege of

empl oyment shall discriminate on the basis of
status, nor shall employees be harassed or otherwise discriminated against on such

basis, or perceived basis.

ACi tizenship or i mmigration statuso means t he
person who is not a citizen of the United States.

An employerés verification of citizenship or
does not constitute discrimination on the basis of citizenship or immigration status. The

®Seet he feder al Equal Employment Opport ubebe7y Co mmi
27.US Immigration and Nationality Act § 274A, as modified by the Immigration Reform and

Control Act of 1986, Immigration Act of 1990 and lllegal Immigration Reform and Immigrant

Responsibility Act of 1996.

28 Public Officers Law § 3(1); Criminal Procedure Law § 1.20(34) (police officers); Criminal

Procedure Law 8§ 2.10 (peace officers).
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law does not prevent an employer from taking an adverse action based on that
verification where such action is required by law.

Statutory protection.

Discrimination on the basis of citizenship or immigration status is unlawful pursuant to
the Human Rights Law 8§ 296.1, 8 296-c (for interns) and § 296-d (for non-employees
working in the workplace).

MI LI TARY STATUS

No decision affecting hiring, promotion, firing or a term, condition or privilege of

employment shall discriminate on the basisofa per sondés military statu
employees be harassed or otherwise discriminated against on such basis, or perceived

basis.

AMI | itary statuso is defined in the Human Rig
military service of the United States or the military service of the State, including, but not

limited to, the armed forces of the United States, the Army National Guard, the Air

National Guard, the New York Naval Militia, or the New York Guard.?®

Statutory protection.

Discrimination on the basis of military status is unlawful pursuant to the Human Rights
Law § 296.1, § 296-c (for interns) and § 296-d (for non-employees working in the
workplace). The federal Uniformed Services Employment and Reemployment Rights
Act (USERRA)® provides additional protections.

Military leave provisions for State workers (and all public employees) are contained in
N.Y. Military Law 8§ 242 and § 243. Under the 2008 amendments to the federal Family
and Medical Leave Act (FMLA), employees with a family member who is on active duty
or on call to active duty status may be eligible for qualifying exigency leave or military
caregiver leave of up to 26 weeks in a 12-month period, based upon the family
member 6s military service.

Military leave and job retention rights.

N.Y. Military Law entitles State employees to
duthyds @A mil i3% Bothyprovisians gntitlé State employees to return to their jobs
with the same pay, benefits, and status they would have attained had they remained in

29 Human Rights Law § 292.28.

3038 U.S.C. 88 4301-35.

31 N.Y. Military Law § 242; pertains to members of the militia, the reserve forces, or reserve
components of any branch of the military.

32 N.Y. Military Law § 243; pertains to active duty in the armed forces or reservists called to
active duty.
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their position continuously during the period of military duty. State employees on leave
for military duty continue to accrue years of service, increment, and any other rights or
privileges. Under both Military Law and the Human Rights Law, those called to military
duty, or who may be so called, may not be prejudiced in any way with reference to

promotion, transfer, or other term, condition or privilege of employment. Military Law 8

243(5) provides: nState empl oye @molossroftinee ave f

service, increment, or any other right or privilege, or be prejudiced in any way with
reference to promotion, transfer, reinstatement or continuance in office. Employees are
entitled to contribute to the retirement system in order to have leave time count toward
determining |l ength of service.o

Similarly, under USERRA, service members who leave their civilian jobs for military
service are entitled to return to their jobs with the same pay, benefits, and status they
would have attained had they not been away on duty. USERRA also prohibits
employers from discriminating against these individuals in employment because of their
military service, or for exercising their rights under USERRA.

SEX
No decision affecting hiring, promotion, firing or a term, condition or privilege of
employment shall discriminate on the basisofa per sonés sex, nor

harassed or otherwise discriminated against on such basis, or perceived basis.

Sex/gender discrimination also includes discrimination on the basis of gender identity,
pregnancy, childbirth or prenatal leave, sexual orientation and sexual harassment.
Each of these is discussed in more depth below.

Statutory protection.

Sex discrimination is unlawful pursuant to the Human Rights Law 8§ 296.1, § 296-c (for
interns) and 8§ 296-d (for non-employees working in the workplace), and the federal Civil
Rights Act of 1964, Title VI1.33

Sex stereotyping.

Stereotyping based upon sex or gender occurs when conduct, personality traits, or
other attributes are considered inappropriate simply because they may not conform to
general societal norms or other perceptions about how individuals of either sex should
act or look. Making employment decisions based on sex-stereotyped evaluations of
conduct, looks or dress can be considered discrimination on the basis of sex or gender.

Discrimination because a person does not conform to gender stereotypes is
discrimination based upon sex or gender and may constitute sexual harassment.
Derogatory comments directed at a person who has undergone gender dysphoria-

3342 U.S.C. § 2000€ et seq.

-10 -

s hal

o



EMPLOYEE RIGHTS AND RESPONSIBILITIES

related medical treatment could constitute sexual harassment, just as comments about
secondary sex characteristics of any person could be sexual harassment.

Sex discrimination can also arise in the context of gender transition issues such as an
employeroés refusal to recogni zlormmore empl oyeeods
information on transgender issues, see below: Gender Identity and Disability.

Sexual harassment.

Sexual harassment constitutes sex discrimination. (See below: Sexual Harassment).

Pregnancy and childbirth discrimination.

Discrimination on the basis of pregnancy or childbirth constitutes sex discrimination.
(See below: Pregnancy, Childbirth and Parental Leave).

Exceptions.

Both State and federal law permit consideration of sex in employment decisions when it
is a bona fide occupational qualification (BFOQ). This is, however, an extremely
narrow exception to the anti-discrimination provisions of the Human Rights Law.
Neither customer preference nor stereotyped and generalized views of ability based on
sex can form the basis for a BFOQ. However, proof that employing members of a
particular sex would impinge on the legitimate personal privacy expectations of an

a g e n cy Gssparticularlg in a custodial environment, may make out a case for a
BFOQ.

SEXUAL HARASSMENT

Sexual harassment is a form of sex discrimination and is unlawful. Sexual harassment
includes harassment on the basis of sex, sexual orientation, self-identified or perceived
sex, gender expression, gender identity and the status of being transgender.

Statutory protection.

Sexual harassment is prohibited as a form of sex discrimination under the Human
Rights Law 8§ 296.1, § 296-c (for interns) and 8§ 296-d (for non-employees working in the
workplace), and the federal Civil Rights Act of 1964, Title VII.34

Executive Order concerning State workers.

Executive Order No. 2 dated January 1, 2011, reissued Executive Order No. 19,3 which
established State policy on sexual harassment in the workplace.

3442 U.S.C. § 2000€ et seq.
% |ssued by Gov. Mario M. Cuomo on May 31, 1983.
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Sexual harassment defined.

Sexual harassment includes unwelcome conduct which is either of a sexual nature, or
which is directed at an individual because of

1 Such conduct has the purpose or effect of unreasonably interfering with an
i ndividual 6s work performance or <creating
work environment, even if the reporting individual is not the intended target of the
sexual harassment;

1 Such conduct is made either explicitly or implicitly a term or condition of
employment; or

1 Submission to or rejection of such conduct is used as the basis for employment
deci sions affecting an individual s empl oy

Actions that may constitute sexual harassment based upon a hostile work environment

may include, but are not limited to, words, signs, jokes, pranks, intimidation or physical

violence which are of a sexual nature, or which are directed at an individual because of

t hat i ndividual 6s s e xconsistshearywawanted gerbalers ment al s
physical advances, sexually explicit derogatory statements or sexually discriminatory

remarks made by someone which are offensive or objectionable to the recipient, which

cause the recipient discomfort or humiliation
performance.

Sexual harassment is unlawful when it subjects an individual to inferior terms,
conditions, or privileges of employment. Sexual harassment need not be severe or
pervasive to be unlawful, and can be any sexually harassing conduct that consists of
more than petty slights or trivial inconveniences.

It is not a requirement that an individual tell the person who is sexually harassing them
that the conduct is unwelcome. In fact, the Human Rights Law now provides that even
if a recipient of sexual harassment did not make a complaint about the harassment to
the employer, the failure of the employee to complain shall not be determinative of
whether the employer is liable. 36

Sexual harassment can also occur when a person in authority tries to trade job benefits

for sexual favors. This can include hiring, promotion, continued employment or any

other terms, conditions or privileges of empl
harassment. Only supervisors are deemed to engage in this kind of harassment,

because co-workers do not have the authority to grant or withhold benefits.

Every employer in New York State must have a policy on sexual harassment
prevention, which includes a procedure for the receipt and investigation of complaints of
sexual harassment. This policy and procedure should be distributed to new employees

% Human Rights Law § 296.1(h).

-12 -



































































































